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wk ow & & O&O *& «OX «& «GRANT B. COOPER 


>» » THE MEMBERS Of the Los Angeles 
County Bar Association welcome the 
many newcomers who recently were 
admitted to the practice of law in Cali- 
fornia. May their experience and their 
service to the public, as members of 
the legal profession, be as happy and 
rewarding as we older attorneys have 
found it to be. 

Perhaps it would not be amiss at 
this time to offer the suggestion to 
our younger brethren to seek to be- 
come better acquainted with the rich 
history of the bar which, as lawyers 
of Los Angeles, has become their heri- 
tage. 

Few jurisdictions enjoy such a rich 
and varied background in the origin 
and development of the bench and bar 
as does ours. It had its beginnings in 
the days of Spanish and Mexican rule. 

It includes the exciting period lead- 
ing up to and during the American 
occupation, and the transition from 
the jurisdiction of the alcaldes to the 
organization and development of the 
Anglo-Saxon system of law and juris- 
prudence. 

It is a proud and stirring and honor- 
able record which you inherit, and it 
is the hope and conviction of your 
elders in the profession that you will 
add to its luster in the eyes of the 
bench, the bar, and the public. 
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In order to acquire the ideal back- 
ground of knowledge and understand- 
ing of the men and their institutions 
which have gone before, it would be 
advisable and desirable to do some 
research and some reading of that by- 
gone era of law in Los Angeles. 

Happily the lawyer has a sort of 
citator which makes this preparation 
not only painless but pleasant: He can 
read “Lawyers of Los Angeles,” a 370- 
page history from the pen of W. W. 
Robinson, noted Southern California 
historian. It was published late last 
year by the Ward Ritchie Press under 
sponsorship of the Los Angeles Coun- 
ty Bar Association. 

No one can read this book without 
acquiring an almost intimate grasp of 
the origins and development of law 
and its practice in the Los Angeles 
area. And he who puts down the story 
without having become imbued with 
respect of and admiration for the ster- 
ling men and women who strove under 
the many difficulties of a raw frontier 
and troubled times to bring law and 
order to the people of the region 
would be unimpressionable and un- 
grateful indeed. 

Reading “Lawyers of Los Angeles” 
will be found not an onerous chore of 
orientation but rather a stimulating— 
at times gripping—chronicle of events 
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of the last century in Los Angeles. 
There is humor, too, as in the stories 
of how uninhibited pioneer judges and 
lawyers conducted the legal affairs of 
the community. 

In this connection, one incident 
comes to mind: Judge William G. Dry- 
den, a member of the first Los Angeles 
grand jury (impaneled in 1850) and 
who was admitted to the bar the fol- 
lowing year, found himself presiding 
over a trial in which opposing lawyers 
bombarded one another with ink- 
stands, and then reached in succession 
for chairs, canes, and finally pistols. 

Judge Dryden, whose reputation for 
audacity, volubility and profanity was 
greater than his knowledge of Black- 
stone, took refuge under his desk dur- 
ing one of these courtroom barrages. 
From this relatively safe vantage point, 
out of range of flying furniture and 
bullets, he yelled: 

“Shoot away, damn you, and to hell 
with all of you!” 

Mr. Robinson also relates that Judge 
Dryden freed his brother-in-law from 
a rustling charge and told him to “go 
about your business.” When a member 
of the posse wanted to know what that 
was, Judge Dryden retorted, “Horse- 
stealing, sir—horse-stealing!” 





More seriously, for the price of a 
few dollars one may take advantage 
of the research done by this able his- 
torian on such diverse subjects as the 
history of California land titles, the 
advent of men whose names in many 
cases are perpetuated in the law firms 
of the first rank in practice here today, 
the community's struggles for harbor, 
railroad and other transportation and 
communication facilities. And last but 
not least, the continuing story of the 
origin and growth of the Los Angeles 
County Bar Association itself. Its many 
years of service to its membership and 
to the public are given recognition, 
too. 

No member of the bar, novice or 
veteran, could, I am certain, read this 
history of ours and of our region with- 
out an intensification of his pride in 
and appreciation of his profession and 
his association. And I am sure it would 
help make him a better lawyer and 
member of the community. 

“Lawyers of Los Angeles” may be 
ordered from The Ward Ritchie Press, 
1932 Hyperion Avenue, Los Angeles 
27, California, at the per copy price of 
$7.50 plus 30¢ sales tax for California 
residents. ($7.80 total ) 
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j seven million barrels of oil had been produced. 
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EDITOR’S NOTE 


» » This issue and the one which fol- 
lows contain articles dealing with vari- 
ous aspects of oil and gas law. These 
are the first of several issues devoted 
to special subjects which are sched- 
uled for this year. 

Historically Southern California has 
played an important role in the na- 
tional oil industry. From 1900 to 1930, 
California was the dominant oil state 
and fields such as Santa Fe Springs, 
Signal Hill and later Wilmington 
made Los Angeles its capital. As late 
as 1956, California was second only to 
Texas in terms of production and re- 
serves. 

Since then it has been a well-pub- 
licized fact that the domestic oil in- 
dustry has been depressed. Several 
things have been blamed, primarily 
the importation of foreign crude oil. 
Regardless of the reason, California is 
no longer the producing oil state that 
it once was. The Los Angeles Basin 
because of its accessibility to both 
foreign and out-of-state suppliers and 
its attractive consumer market, has 
been hit particularly hard. In terms of 
footage drilled the Los Angeles Area 
was in 1959 down almost 100% from 
1958, almost 300% from 1957 and 
500% from 1955, percentages, it should 
be noted, that bear almost a direct 
correlation to the increase in foreign 
and domestic crude imports in the 
same period. 


There are some encouraging signs. 
Town-lot development in Los Angeles 
Basin in the last few years has created 
some new interest in the area. Large 
portions of California’s tidelands still 
are yet to be explored and if prece- 
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dent holds true, Los Angeles operators 
will do it. And, the general market 
picture of the domestic oil industry 
gradually appears to be improving. 
Even under present conditions, how- 
ever, the local industry is a vital one. 

Local operators are finding new 
areas for exploration abroad, as in 
Alaska, the Near East and Africa. 
They are finding new methods of op- 
eration for proven domestic produc- 
tion to permit them to compete with 
foreign oil. There is consequently 
every reason to expect that Los An- 
geles practitioners will have the op- 
portunity to remain acquainted with 
the oil industry for a long time. It is 
with this thought that the July and 
August issues of the BULLETIN are 
offered. 
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PROFILE 


Harold C. Morton 


By ROBERT B. KRUEGER 


» » I HAVE BEFORE ME a Clipping from 
a June 1916 issue of the Los Angeles 
Times. Above the caption “Harold C. 
Morton, Winner of alumni scholarship 
medal in College of Law, U. S. C.” 
there appears the photograph of a 
tall, slim young man clad in a mortar- 
board and gown, wearing what ap- 
pears on first examination to be a 
marksmanship medal. Succeeding 
paragraphs bring out that the honoree 
had just graduated at the age of 21 
from law school at the top of his class 
with a grade average of 97.2%, a new 
record for the school and one, inci- 
dentally, which can never be equalled 
(U.S. C. dropped this system of grad- 
ing some years ago). The face of 
young Morton, perched neatly on a 
Herbert Hoover collar, exudes a sin- 
cerity and intensity of purpose that 
brings to mind an Horatio Alger hero. 
And well it should. 


Harold Morton after this hum- 
ble, albeit well-publicized beginning, 
climbed as tenaciously up the ladder 
of success as any of Alger’s fictional 
tycoons. There are other similarities. 
Today as the head of the Los Angeles 
law firm of Hanna and Morton and 
the co-owner of Atlantic Oil Company 
he has a directness and assurance that 
clearly distinguish him from a mod- 
ern-day organization man.’ It is un- 
likely that Mr. Morton ever ran any- 
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thing up the flagpole to see if anyone 
would salute it. He does not impress 
one as being particularly concerned 
with the way the ball bounces or the 
cookie crumbles. His is an old-fash- 
ioned success story. 


Harold Coleman Morton grew up 
at First and Union Streets in the heart 
of the old Los Angeles Oil Field. His 
father was an accountant in the office 
of the County Assessor; there had 
never been a lawyer in either branch 
of his Scotch-Irish stock. Superior 
Court Judge N. P. Conrey (later of 
the District Court of Appeals), how- 
ever, was a neighbor of the Mortons 
and took an interest in encouraging 
Harold's legal proclivities, especially 
after his own son turned faithlessly to 
engineering. After his graduation from 
Manual Arts High School in 1913, 
Harold read law in the Judge’s cham- 
bers during the day and worked as 
librarian in the County Law Library 
at night, a vocation that was to con- 
tinue through law school and his first 
years of practice. He entered U. S. C. 
law school the following year. No pre- 
law education was then required, nor 
even needed in Mr. Morton’s opinion. 
He believes, and perhaps with some 
justification other than the “good old 





1See Wives, The Organization Man (1956); Ries- 
man, The Lonely Crowd (1950). Cf. Alger, Ragged 
Dick (1867). 
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days” school of thinking that a high 
school education was at that time 
equivalent to today’s college educa- 
tion. 

Upon his graduation from U. S. C. 
he was admitted to the bar on motion, 
a privilege then available to graduates 
of accredited California law schools 
and one which Mr. Morton thinks 
should be re-established. He and Sam 
Cornell, another recent admittee, then 
rented an office in the old California 
Building for $12 a month apiece. This 
was somewhat more difficult than it 
sounds. It was a one-desk, one-room 
office. Harold had it in the morning, 
Sam in the afternoon. In the after- 
noon Harold worked on briefs and 
did research for his embryonic liti- 
gation practice at the County Law 
Library and stayed on in the eve- 
nings in his capacity as librarian. 
Today's downy-cheeked fledgling is 
satisfied with nothing less than a 
Morocco E-Z chair, a full-time stenog- 
rapher, a tinted telephone and an ex- 
pensively framed copy of “A Flaw 
In The Title’—and despite his inca- 
pacity to ever find one, $500 a month. 
Yet as much as it may tax the credul- 
ity of these pampered darlings, young 
Morton prospered, even with time off 
for a hitch in the Army Air Service in 
World War I. He had tried cases with 
considerable luck in the Traffic Court 
and Justice of Peace Court, even while 
in law school, and he soon found that 
he had a decent litigation practice. 


Decent enough in fact to bring him 
to the attention of the law firm of 
Fredericks and Hanna (the forerunner 
of Hanna and Morton) in 1919. The 
firm was headed by Captain (Army, 
Spanish-American War) Fredericks 
who had the distinction of being the 
G.O.P.’s_ unsuccessful candidate for 
governor against Hiram Johnson in 
1914. The other senior partner of the 


JULY, 1960 


firm was Byron C, Hanna, formerly 
one of Morton’s U. S. C. law profes- 
sors. The independence of private 
practice has always been a compel- 
ling attraction for Harold Morton, 
however, and he left the firm to re- 
sume private practice in 1922. He is 
a firm believer in the theory that a 
lawyer can do no better than obtain 
some experience with a legal organ- 
ization, private or governmental, and 
then go to work for himself. His own 
law firm is quite a fair-sized organiza- 
tion today, being composed of seven 
lawyers, but Mr. Morton takes some 
consolation in the fact that he has 
deliberately held the size down. 


For the next five years he was in 
partnership with the late Joel Crail 
(twin brother of Judge Charles Crail 
of the District Court of Appeals). It 
was during this period that one of 
the then largest law firms in town of- 
fered him a job. After being highly 
complimented on briefs and pleadings 
he had theretofore written, Morton 
was offered a salary of $275 a month 
to join their legal staff. He accepted 
and was walking out the door when 
the senior member of the firm added, 
“and that’s the most we've ever paid 
a brief clerk.” Young Morton re- 
entered the office and after determin- 
ing the bare facts concerning the pro- 
fessional status of the position, with- 
drew his acceptance. He was never a 
company man, even potentially, there- 
after. A euphemism at the right time 
might have changed things. 


In 1927 Captain Fredericks retired 
and Harold Morton returned to his 
old firm, now Hanna and Morton, as 
a senior partner. It was an ideal asso- 
ciation. Byron Hanna was a meticu- 
lous scholar who researched legal 
problems to the point of abstraction. 
Harold Morton on the other hand has 
always prided himself on the selective’ 
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free-wheeling that is the tradition of 
courtroom lawyers. From the start the 
firm specialized in oil and gas prob- 
lems and their collective talents were 
responsible for a number of important 
appellate decisions in this area.’ It is 
significant that, despite Mr. Morton's 
notable success in the oil and gas busi- 
ness, his association with Byron Hanna 
and the products of that association 
are the most memorable parts of his 
career. Since the death of Mr. Hanna 
in 1951 the firm has continued under 
the original name and has a dis- 
tinguished group of members and 
alumni, including Chester F. Dolley, 
Chairman of the District V Independ- 
ent Producers Association of America 
and Superior Court Judge James M. 
McRoberts. 


Harold Morton’s first participation 
in an oil and gas venture was in the 
Huntington Beach area around 1922. 
To the best of his recollection his first 
holes were dry, but he and a succes- 
sion of partners, particularly Chester 
Dolley, later in the 1920s had very 
good luck in Signal Hill and other 
fields in the Los Angeles Basin. This 
was the start of a dual career for 
Harold Morton. He became increas- 
ingly more active in the oil industry 
and industry groups. In 1933 he and 
Chester Dolley formed the Atlantic 
Oil Company which today is a sizable 
independent with daily oil production 
of 8000-9000 barrels. He became an 
active member of the Western Oil and 
Gas Association, the leading association 
of western producers and was elected 
to its Board of Directors in 1959, one of 
the very few lawyers to be honored 
with the post. He was also one of the 
founders and has been very active in 
the Conservation Committee of Cali- 





fornia Oil Producers, a voluntary 
group formed in 1932 to cope with the 
problems of over-production and 
waste which then confronted pro- 
ducers. It is typical of Morton that 
when the legality of the committee 
and its work was questioned (unsuc- 
cessfully ) in United States v. Stand- 
ard Oil Company of California et al.. 
he put on his other hat and drafted 
section 3450 of the Public Resources 
Code, a statutory recognition of the 
committee and its objectives. This 
forthright ambidexterity which has 
made him the champion of the inde- 
pendent producer in California has 
not always ingratiated those of unlike 
views in the intra-industry battles that 
marked the 1930s and have from time 
to time broken out since. As with 
Alger’s heroes, however, there is no 
difference of opinion in the respect 
that Harold Morton enjoys. 

Mr. Morton’s wife, Dorothy, was 
also a product of Manual Arts High 
School. Moreover, due in some part 
to Harold’s talents, she followed him 
to U. S. C. law school. While still at 
U. S. C. he coached her high school 
debating team and Dorothy Smith 
took to his tutoring so well that she 
won a scholarship to his law school. 
Morton finished what he had started, 
however, by marrying her out of law 
school in 1916. 


Unlike Harold, whose confessed 
hobby is pure, damn, thumbs-stuck- 
in-suspenders laziness (and reading 
some fairly devastating non-fiction— 
a current favorite: Elements of Petro- 
leum Reserves), Dorothy Morton is a 
very active sportswoman. She is a 
member of the City Recreation and 
Parks Commission and trains her own 
race horses at the family ranch in 





*See Meyers v. The Texas Company, 6 Cal. 2d 
610 (1936); Anglo California Nat. Bank v. Lazard, 
106 F.2d 693 (1939); Western Gulf Oil Co. v. 


282 


Superior Oil Co., 92 Cal. App.2d 299 (1949). 
3U. S. Dist. Ct. (S.D. Cal.) Civ. No. 11584-C. 
See Brothers-In-Law, infra. 
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Rancho Santa Fe. She now has a 
string of about seven horses, each of 
which has earned her undying love, 
despite their current cantering ten- 
dencies at Hollywood Park. Mr. Mor- 
ton does not appear to completely 
share his wife’s élan for the beasts, as 
befits one who helped make a lot of 
carriages horseless. 

The Mortons have four children and 
a plethora of (17) grandchildren. All 
of the children are U. S. C. graduates. 
None are lawyers, although Harold 
thinks daughter Barbara had the mak- 
ings of one. Barbara’s husband, As- 
semblyman and geologist Joseph C. 
Shell, should fall in this category, too; 
he was the sponsor of the compre- 
hensive Cunningham-Shell Tidelands 
Leasing Act, passed by the State Leg- 
islature in 1955. 


Mr. Morton has not been a leader 
in the organized Bar, although he has 
in the past been a member of several 
of its committees. His chief source of 
avocational work is now as a member 
of the Board of Trustees of U. S. C. 
to which he was elected in 1959. It is 
also worthy of note that he has just 
been elected to the American College 
of Trial Lawyers. 


It would be next to impossible to 
single out a lawyer or an oilman who 
is representative of the oil industry or 
the Bar that serves it. Harold C. Mor- 
ton is not such a representative. He is, 
however, a distinguished and capable 
practitioner, and incidentally a suc- 
cessful oilman, who has earned the re- 
spect and appreciation of the Bar and 
the oil industry. 
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» » TECHNOLOGICAL CHANGES and/o1 
sociological changes in our society 
always call for responsive action by 
attorneys. A good example can be 
found in oil exploration and produc 
tion activities within the City anc 
County of Los Angeles during the las: 
100 years. 

Some of the earliest oil discoveries 
in California were on the site of th 
modern metropolis, e.g., La Brea Ta: 
Pits, Salt Creek and even the old Sixth 
and Hoover field which at the turn of 
the century was an oil-slicked, mudd 
turmoil of derricks, tanks, boilers, men 
and teams of horses pulling wagons of 
all descriptions. The rapid growth of 
this area so familiar to us all swept 
over these old oil fields without look- 
ing back. Wasteful production meth- 
ods with the resulting decline in the 
value of the oil fields, as opposed to 
the increasing value of the lands for 
residential, commercial and industrial 
purposes, brought about the disap- 
pearance from the city scene of these 
colorful but noisy aspects of our early 
history. A few traces of the earliest 
days remain in the form of a few oil 
wells tucked away, here and there, 
right in the heart of the city, some 
producing as little as a barrel a day. 
Even now, glamorous La Cienega 
Boulevard sports three oil wells hid- 
den behind billboards just a few feet 
away from the famous restaurants that 
adorn “restaurant row.” Some of the 
later fields are still operating, e.g., 
Wilmington, which is the largest pro- 
ducing field in California, Torrance, 
Rosecrans, Baldwin Hills; a_ little 
known fact is that there are still over 
2,000 oil wells within the City of Los 
Angeles. 

Oil and gas were new and brought 
with them many problems theretofore 
unknown. Lawyers were called upon 
to establish and interpret rights of 
parties and looked helplessly for 
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precedents. Their experiences have 
been well chronicled but they do de- 
serve congratulations for a job well 
done in the circumstances. Very little 
was known about the nature of this 
newly-discovered phenomenon and, 
viewed from the vantage point of pos- 
terity, some of the early legal efforts 
in this field were nearly as crude as 
the well equipment then in use; actu- 
ally, it is amazing how well our prede- 
cessors foresaw and handled problems 
of the future. 


Within the last few years, tremen- 
dous engineering changes were initi- 
ated and perfected in an effort to ob- 
tain the oil known or believed to 
underlie large areas overtaken in the 
city’s expansion. Drilling rigs are cov- 
ered with a six-to-eight inch blanket 
of fibreglass and other materials for 
soundproofing and the entire structure 
is painted in various shades to match 
its surroundings. Electric motors are 
used and some equipment is even 
placed on rubber mounts to prevent 
vibration. Sound engineers are in con- 
stant attendance and are often able to 
hold the noise level below the neigh- 
borhood noise level. Many wells can 
be drilled from one site with the drill- 
pipe being whipstocked out in various 
directions so that the wells may be 
producing from widely-spread inter- 

vals throughout the immediate area, 
even though all of the surface installa- 
tions are limited to one particular site. 
This site is generally on lands zoned 
for commercial or industrial purposes 
and is landscaped, fenced and sound- 
proofed. Strict conditions are imposed 
upon traffic to-and-from the site and 
upon completion of drilling operations 
all production facilities are placed un- 
derground so that the passer-by sees 


or hears nothing. In more than one 
instance the appearance of the drill 
site was enhanced by the oil com- 
pany’s operations. 

Most of the cities within the County 
of Los Angeles, as well as the County 
itself, have established different ordi- 
nances covering oil operations. These 
range all the way from a complete 
prohibition, such as that in the City of 
Santa Monica, to the complex but 
workable procedure now in force in 
the City of Los Angeles. This proce- 
dure is becoming somewhat of a model 
for other jurisdictions and stems from 
the ordinance made famous when up- 
held in Marrs v. City of Oxford.’ The 
constitutionality of an earlier zoning 
ordinance of the City of Los Angeles 
which declared illegal oil well drilling 
operations in specified areas was sus- 
tained in Marblehead Land Co. et al. 
v. City of Los Angeles.? The proce- 
dure leaves many questions unan- 
swered but through a combination of 
hard work, cooperation and luck has 
made possible several exploratory ven- 
tures in the last few years. 

Sections 13.00 and 13.01, Los An- 
geles Municipal Code, govern the es- 
tablishing of an oil drilling district 
and the obtaining of an oil drilling 
permit.® 

The steps involved are outlined, 
briefly, as follows: 


A. ORDINANCE 


1. The applicant, who must have 
control, either through ownership of 
the minerals or of oil and gas leases, 
of at least 75% of the area within the 
proposed district, which district must 
contain at least 40 acres, files an appli- 
cation for. the establishment of an “O” 
oil drilling district. 





124 F.2d 541, D.C. a (1928); certiorari 
denied, 50 S.Ct. 39, 280 U.S. 573, 74 L.Ed. 625. 

*47 F.2d 528, Ninth _ (1931); certiorari 
denied, 52 S.Ct. 18, 284 U.S. 634, 76 L.Ed. 540. 
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3A distinction is made between “urbanized” and 
“nonurbanized” areas but for the purposes of this 
article, only the provisions affecting urbanized areas 
will be outlined. 
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2. Public hearing is set before the 
Planning Examiner who represents the 
City Planning Director. Preceding 
such hearing, notice thereof is given 
by publication and direct mailing. 

3. The City Oil Administrator eval- 
uates the application as to geology, 
subsidence, area included and the like 
and then submits a proposed ordi- 
nance to the City Director of Plan- 
ning who then makes a report to the 
City Planning Commission, which, 
after another hearing, may approve or 
disapprove the application either in 
whole or in part. If approved, an ordi- 
nance may be adopted by the City 
Council, after review by the Council 
Planning Committee, by majority vote. 
If disapproved, the City Council may 
overrule the Planning Commission by 
a two-thirds vote of the entire mem- 
bership of the City Council. The Ordi- 
nance when passed by the City Coun- 
cil goes to the Mayor for signature 
and is processed in the same manner 
as any new ordinance. 


B. PERMIT 


1. Any person desiring to drill, 
deepen or maintain an oil well in an 
oil drilling district which has been 
established by ordinance shall file an 
application with the Chief Zoning Ad- 
ministrator requesting that he deter- 
mine the conditions under which such 
operations shall be conducted. 

2. All regulations of the City Fire 
Department and the City Building & 
Safety Department must be complied 
with. 

Section 13.01 imposes eight stand- 
ard conditions and suggests some 60 
additional conditions for the guidance 
of the City Council when passing the 
ordinance establishing the “O” dis- 
trict; however, the Council is free to 
use only those it desires, to add still 
others or to request the Chief Zoning 
Administrator to set forth all condi- 
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tions. An ordinance establishing an 
“O” district becomes null and void 
one year after its effective date unless 
oil drilling operations are commenced 
and diligently prosecuted within such 
period. Further, any such ordinance 
shall become null and void one year 
after all wells in the district have been 
abandoned. 

The failure of any particular land- 
owner to execute an oil and gas lease 
when offered to him will not neces- 
sarily foreclose the landowner from 
ever receiving the benefits of the oil 
and gas lease since the oil operator 
may voluntarily reoffer the lease. In 
addition, within one year after the 
written determination is made by the 
Chief Zoning Administrator prescrib- 
ing conditions controlling drilling and 
producing operations, the applicant 
must execute an offer in writing giving 
to each record owner of property lo- 
cated in the “O” district, who has not 
joined in a lease or other authoriza- 
tion to drill, the right to share in the 
proceeds of production from wells 
bottomed in said district upon the 
same basis as those property owners 
who have agreed to the drilling for and 
production of oil, gas or other hydro- 
carbon substances from the subsurface 
of said district. Such offer must re- 
main open for a period of five years 
after the date of said determination 
and during such period the royalties 
otherwise payable to such nonsigning 
owners must be impounded and paid 
to the parties upon their signing or 
accepting the offer. Any such im- 
pounding royalties unpaid at the end 
of such five-year period shall be dis- 
tributed pro rata to those owners who 
did execute a lease or other legal con- 
sent.‘ Any landowner who delays his 
execution of an oil and gas lease thus 
foregoes rentals otherwise payable 





‘Los ANGELES Municrpat Cope, Section 13.01, 
Subsection E, Paragraph 2(e). 
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during such delay; if he continues his 
delay beyond said five-year period, he 
may shut himself off from all rentals 
and royalties. 

If two or more oil operators offer 
oil and gas leases to landowners in the 
same area, some of the landowners 
may sign a lease with an operator who 
is able to obtain only a small minority 
of the leases, while the other operator 
obtains the necessary 75% and is 
granted a permit to drill. The provi- 
sions of the Municipal Code requir- 
ing that the permittee make an offer 
to those who did not sign a lease 
with him do not cover this situa- 
tion. In an opinion dated March 8, 
1957, the Los Angeles City Attor- 
ney stated that in such cases the 
landowner could accept the offer and 
thereby share in the proceeds of pro- 
duction. The opinion does refer to the 
possibility that the landowner must 
share his proceeds with his original 
lessee but declines to argue or settle 
the point as not germane to the issue; 
it is respectfully submitted that that 
point is an integral part of the issue 
for it is the royalty that is of most 
interest to the landowner. When an 
oil and gas leasehold estate has been 
created, the lessee is granted the ex- 
clusive right to drill into the particu- 
lar parcel involved. If the permittee 
must give the landowner a share of 
the royalties, should he not receive 
quid pro quo—the right to drill into 
that land? That right may often be 
necessary in order to develop the drill- 
ing district properly. Neither the ordi- 
nance nor said opinion even dwell 
upon this elemental problem. Obvi- 
ously many variations and concomi- 
tant problems may be encountered; 


so far, the questions raised thereby 
have been academic in nature, but 
only because operators who had com- 
peted for leases within the same area 
and had thus reached the seeming 
impasse sought the practical solution 
of forming joint ventures in order that 
the necessary drilling permit could be 
issued and a well drilled. If this step 
had not been taken in these cases, the 
landowners and oil operators might 
yet be locked in a stalemate. It is to 
be hoped, of course, that in due time 
there will be an amendment of the 
ordinance which in its present form 
creates a problem but stops short of 
proviling a solution. 

A proper discussion of taxes, as re- 
gards rentals and royalties received by 
landowners pursuant to such oil and 
gas leases, would be too lengthy to be 
installed within the confines of this 
article, if for no other reason than that 
each of the landowners will have other 
income and widely varying situations. 
Suffice it to say that, general speak- 
ing, initial consideration, delay ren- 
tals and royalties are considered to 
be ordinary income with the initial 
consideration and royalties being sub- 
ject to an allowance for depletion.® 

The lawyer's role in all this moved 
to the forefront since most zoning ordi- 
nances either prohibited oil and gas 
operations or were ineffectual and the 
oil and gas lease forms which were 
used by most oil operators in Califor- 
nia were not suitable for town lot 
operations. Accordingly, city attorneys 
had to come up with more realistic 
ordinances and oil attorneys with a 
brand new oil and gas lease. The 
major change was to shift from the 
community lease form to individual 
leases which contained pooling provi- 





5Several excellent books and treatises have been 
written on this particular subject, among them, “Oil 
and Gas Federal Income Taxation,” Third Edition 
~1957, by Kenneth G. Miller. Many taxpayers will 
find sufficient information for their purposes con- 
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tained in “Your Federal Income Tax,” 1960 Edi- 
tion—Treasury Department, Internal Revenue Serv- 
ice, Publication No. 17. For the most part, the 
State of California income tax provisions covering 
royalties and the depletion allowance are patterned 
after the federal provisions. 
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sions. Another major change was the 
limitation of the oil and gas leasehold 
estate to that portion of the land lying 
below 500 feet below the surface of 
the ground with an absolute prohi- 
bition against entering upon or using 
any portion of the surface or that 
portion of the land lying above said 
500-foot cutoff. This figure of 500 
feet was discussed with and approved 
by various governmental and lending 
agencies and has met the test of time. 
It was known that there would be 
many transfers of property in these 
areas and it was desired to make such 
transfers as simple as possible. A 
lessor, when selling his lot, need only 
send a certified copy of the deed to 
the oil company in order to change 
its records and payments. Most of such 
leases contain a provision automati- 
cally subordinating the oil and gas 
lease to existing or future trust deeds. 
My own company has within the last 
three years acquired subsurface oil 
and gas leases covering over 30,000 
pieces of urban property in Southern 
California and has drilled several 
wells as a result. Every effort was 
made to anticipate and solve the prob- 
lems to be found within residential 
areas. The degree of success with 
which such drilling operations have 
been conducted, insofar as minimizing 
interference with neighborhood activi- 
ties is concerned, is best illustrated by 
the story of the lady who called 
one week after the well drilled on the 
Paramount movie lot had been aban- 
doned to inquire when drilling was to 
start—she lived just one block away 
from the studio. As a matter of fact, 
the movie producers were a little ap- 
prehensive as to the noise that might 
result from drilling operations which 
were to be conducted within a few 





feet of some of the sound stages. They 
are most sensitive to sound problems 
while making movies and so inserted 
a provision in the surface use agree- 
ment which would permit them to 
stop the drilling operations at any time 
drilling noises interfered with the 
shooting of movies; not once was it 
necessary to do so. 

In the 1920’s it was the vogue 
among subdividers to insert various 
restrictions on oil drilling operations. 
This, of course, was meaningful at the 
time in view of the methods then in 
use and it was a natural desire of some 
subdividers to avoid a forest of der- 
ricks such as those which then marked 
oil fields. The change in methods in- 
cluding, but not limited to, the iso- 
lated drill site and the subsurface oil 
and gas lease form coupled with con- 
ditions imposed by ordinance have 
invalidated many of those restrictions. 
In 1955 the Los Angeles Superior 
Court held that “no drilling” restric- 
tions on a subdivision created in the 
vicinity of the Twentieth Century-Fox 
lot in West Los Angeles did not pre- 
clude drilling into that subdivision 
and taking oil therefrom by wells 
slant-drilled from the Fox lot. More 
recently, property owners were suc- 
cessful in removing restrictions from 
deeds limiting properties to single- 
family residential use only and for- 
bidding use of their property for pur- 
poses of drilling or producing oil or 
gas therefrom; the court referred to 
changed conditions in the area and 
to technological advances, especially 
slant-drilling.’ 

Another case of interest is Braly v. 
Board of Fire Commissioners,’ which 
affirmed a judgment ordering the issu- 
ance of a writ in mandate directing 
the defendant Board of Fire Commis- 





*Universal Consolidated Oil Company v. Janss 
Corporation, Case No. 632827, Superior Court of 
the State of California in and for the County of 
Los Angeles (1955). 
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Joseph A. Hirsch et al. v. G. Allan Hancock 
et al., 173 C.A.2d 745, 343 P.2d 959 (1959). 
5157 C.A.2d 608, 321 P.2d 504 (1958). 
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‘ioners of the City of Los Angeles to 
issue a permit for the drilling of an 
oil well upon property of the peti- 
tioners. The property involved con- 
tained 59/100 of an acre but when 
adjoining streets were added there 
was in excess of one acre. The lot was 
segregated by streets and city prop- 
erty from nearby properties on which 
were located five wells, at least three 
of which were deemed to be draining 
oil from said lot. A permit was denied 
by the Board because the lot con- 
tained less than an acre of contiguous 
land, exclusive of streets, and the well 
site was one foot short of being the 
required 75 feet from adjacent streets. 
The lot was of such size and so situ- 
ated that it was impossible to drill a 
well at a point more than 75 feet from 
any public street and also 50 feet from 
the lot’s outer boundaries. The court 
sustained petitioner's contention that 
in the circumstances the provisions of 
the Los Angeles Municipal Code pro- 
hibiting the drilling of an oil well on 
petitioner's property are unconstitu- 
tional and constitute the taking of 
property without due process. The 
court held that the provisions of the 
California Public Resources Code® 
which prohibits drilling on lots of less 
than one acre in fields discovered after 
August 1931 did not apply since 
streets and alleys are counted there- 
under in computing size. Fire safety 
provisions of the City of Los Angeles 
Municipal Code,’’ in effect, require 
permittees to pay owners of isolated 
parcels their proportionate share of 
production in an attempt to overcome 
the effect of the prohibition against 
drilling on parcels of less than one 
acre. However, this applies only to 
lands which are contiguous to the per- 
mit area and the court held that the 


lands in question were not contiguous 
because of the streets. 

An interesting observation is made 
in the last paragraph of the opinion: 
“Before concluding we feel it neces- 
sary to direct attention to the fact 
that neither party has undertaken to 
challenge the validity of the provi- 
sions of the Los Angeles Municipal 
Code hereinabove discussed insofar as 
they undertake to prescribe less re- 
strictive or different conditions with 
respect to the drilling of oil wells than 
those prescribed by the State law and 
consequently we have not considered 
this question. Nothing herein said 
therefore is to be construed as imply- 
ing an expression of any opinion with 
respect thereto.” The interplay and 
possible conflict of the city’s zoning 
and fire code provisions with the pro- 
visions of the California Public Re- 
sources Code have not yet been 
adjudged. 

The acceptance of the new subsur- 
face oil and gas lease form designed 
for these operations coupled with the 
outstanding technological improve- 
ments in oil drilling and producing 
operations as overseen by the various 
governmental agencies, with particu- 
lar reference to the City of Los An- 
geles, is making it possible to achieve 
greater good from lands which here- 
tofore have been restricted to residen- 
tial usage. This prevents the freezing 
of valuable natural resources and per- 
mits exploration with possible result- 
ing income to landowner and lessee 
alike, which income also redounds to 
the benefit of the City in the form of 
increased tax revenue, which, in turn, 
can lighten slightly the tax burden 
carried by you and your clients, “. . . , 


‘tis a consummation devoutly to be 
wish’d.”"" 





*Cax. Pus. Res. Cope, Section 3600 et seq. 
Los ANGELES MuvunicrpaL Cope, Section 
57.55(P). 
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UQObiter dictum expressed by a well-known, early- 
day advocate believed to be an honorary member of 
the Royal Bar Association of Denmark. 
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» » THE IMPORTANCE of pooling and 
unitization as advanced devices to fur- 
ther the ends of conservation is well 
established.' The legal problems aris- 
ing in the creation of a unit or pool 
range from a consideration of the 
effect of several owners of separate 
tracts executing a single lease to the 
drafting problems that attend the com- 
bination of a large number of indi- 
vidual ownerships into a unit for field- 
wide operation of an oil and gas reser- 
voir.2 Although the word “pooling” is 
usually used in a situation involving 
the combination of tracts to form an 
area sufficient for a single well opera- 
tion and the word “unitization” has 
come to be used where a field-wide 





? Some Basic Legal Problems in 
the Creation of Voluntary 


Pools and Units for 
Oil and Gas Production 


By RICHARD C. MAXWELL 
Dean and Professor of Law 
University of California, Los Angeles 


combination of tracts is contemplated, 
in most instances either term or its 
derivatives can be used in stating 
legal problems without confusion.* 
Where two or more owners of sepa- 
rate tracts execute a single lease which 
covers their tracts they are held to 
have pooled their interests. This result 
does not depend on the inclusion 
of special provisions in the lease, 
although leases designated as Com- 
munity Leases which have such 
clauses are common in some states 
including California. A case which can 
stand as an example of this type of 
pooling is Peerless Oil & Gas Co. v. 
Tipken.* There the owners of inter- 
ests in separate tracts leased their 





‘e 


1See Payne, e Engineering Phases Applicable 
to Unit Plans,” 5 UCLA Rev. 401 (1958); 
Comment, “Compulsory Unitization—The Answer to 
Oil and Gas Conservation?”, 7 UCLA L. Rev. 312 
(1960). 

*The drafting of unit agreements is often a highly 
complicated task which the lawyer must undertake 
in close cooperation with engineers and other tech- 
nical men in the oil industry. These agreements may 
cover only the pooling of several separately owned 
tracts to form a convenient drilling unit or they 
may encompass the unitization of an entire oil field 
to facilitate the installation and operation of a pres- 
sure maintenance or a secondary recovery project. 
The combination of tracts may occur at various 
stages of the development of the reservoir. Model 
forms of unit agreements have been published by 
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the American Petroleum Institute. It is clear that 
such a model agreement, like most forms, must be 
tailored to fit the situation to which it is to be ap- 
plied. See Goodwin, “Elements of a Negotiated 
Unit Plan Including Both Private and Public 
Lands,” 5 UCLA L. Rev. 362 (1958). Reference 
should also be made to the forms prepared by the 
Rocky Mountain Oi! and Gas Association for use in 
situations where units include federal lands and to 
the Model Form Operating Agreement prepared by 
the Mid-Continent Oil and Gas Association. 

%See Hoffman, “Pooling and Unitization Clauses 
in Oil Leases,” First Annual Rocky Mountain Min- 
eral Law Institute, 103 (1955); Gregg, “Community 
Leases and Pooling Clauses,” 7 UCLA L. Rev. 289, 
290 (1960). 

4190 Okla. 396, 124 P.2d 418 (1942). 
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ted, tracts under a lease form which was tracts were included in a single lease 
its not specially devised for such joint the wording of most lease forms would 
ting leasing. The party claiming the pool- certainly give the lessee the power to 
3 ing and the right derived therefrom develop the tract as an entity, but the 
epa- to share in proportion to his acreage doctrine of the Peerless case would 
hich in the production from the other not necessarily extend the benefit of a 
1 to party's tract attempted to rely on the presumption of pooling to the lessor of 
sult lesser interest clause which the lease a non-producing parcel. Probably, 
sion contained. The court rejected this however, in such a case the presump- 
ase, argument but found that the fact of tion should be applied as represent- 
‘om- joining in the single lease created a ing the most likely intent of the par- 
such presumption of an intention of the ties to the ambiguous transaction.* 
ates parties to “divide the royalty from the Also, in the situation where sepa- 
can entire tract in proportion to their indi- rate leases purporting to cover several 
e of vidual ownership.”* It is to be noted tracts separately owned are given in- 
. v. that the conclusion of the court em-  dividually by the owners of the tracts 
ter- phasized the fact that the tracts leased _ it seems more doubtful that tracts have 
heir were contiguous. If non-contiguous thus been pooled. In Irick v. Hub- 
- that 5If the separate ownership of individual tracts in mee f providing for the development of the com- 
ist be the leased acreage comes about after the lease is ined area as an entirety, it will be presumed, in 
e ap- granted, as by partition of the interests of owners the absence of a showing to the contrary, that the 
tiated of undivided shares, the rights of the lessors to individual owners of the various parcels comprising 
Public share in production from a particular separate tract said tract intended that the royalty provided therein 
wence will depend on the terms of the partition agreement should be apportioned to them in the proportion 
y the or the application of the rule of apportionment or that their ownership bears to the entire tract.” 
ase in non-apportionment in the jurisdiction involved. See "Nabors v. Producers’ Oil Co., 140 La. 985, 74 
nd to 2 Williams and Meyers, Oil and Gas Law, p. 665 So. 527 (1917). 
ed by (1959). The situation is not treated as a case of SA basis for the Peerless case can be found in 
joint lease of separate tracts. Garza v. DeMontalvo, the language of an ordinary lease executed by sev- 
lauses 147 Tex. 525, 217 S.W.2d 988 (1949). eral owners of separate tracts. Lynch v. Davis, 79 
Min. 6“It is common knowledge that oil and gas are W. Va. 437, 92 S.E. 427 (1917), a case relied 
vunity generally produced from a common source of supply. on by the opinion in Peerless, points out that the 
289, It seems natural to us, and we assume, and, there- language of the lease . . . provides for the payment 
fore, hold that where the owners of separate con- to the lessors of the one-eighth of the oil produced 
tiguous parcels of land execute an oil and gas lease from the land.” The Lynch case utilizes this lan- 
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bell, however, the Oklahoma court 
applied the concept of the Peerless 
case in such a situation. Evidence was 
produced by the defendant lessee that 
its plans to develop the acreage on the 
basis of 80-acre units had been ex- 
plained to the prospective lessors and 
that separate leases had been utilized 
as a matter of convenience because 
the lessors lived in different parts of 
the country. There is no indication, 
however, that the court felt that this 
testimony was essential to the finding 
that the leases had been pooled. The 
decision seems to rest firmly on the 
proposition of the Peerless case that 
the execution of the leases resulted in 
a factual presumption of pooling. 





Where separate instruments are in- 
volved the first must, of course, de- 
scribe the entire tract, followed by the 
execution of identical instruments also 
describing the entire tract. Ratifica- 
tions of a basic lease by owners of 
interests described in but not bound 
by that lease have been held a suff- 
cient basis for pooling." 

The cases that have found pooling 
resulting from joint leasing of sepa- 
rate tracts have apparently assumed 
that the sharing of royalties by the co- 
lessors would be in proportion to sur- 
face acreage.’* In an early case" it 
was suggested that the sharing should 
be based on the comparative value of 
the tracts contributed by the various 





age in conjunction with the idea that if pooling is 
= cecemgitihed, one of the lessors will benefit from 
all the oil under the combined tracts to reach its con- 
clusion that pooling is presumed. If the tracts are 
not contiguous the drainage to the well on the tract 
of one of the lessors might not occur, but the entire 
acreage would of course be held under lease by the 
production, subject only to the operation of express 
or implied covenants to develop. The court in Lusk 
v. Green, 114 Okla. 113, 245 P. 636 (1926) was 
“not willing to say that, because the lessors exe- 
cuted a lease covering their respective tracts of 
and, which are not contiguous but several miles 
apart, on the same piece of paper, that they thereby 
each intended to convey to the other a half interest 
in the royalties.” In Louisiana, joint leases of sepa- 
rate non-contiguous tracts have been construed as 
effectuating a pooling of the lessor’s interests. Shell 
Petroleum Corp. v. Calcasieu Real Estate & Oil 
Co., 185 La. 751, 170 So. 785 (1936); Farrell v. 
Simms, 209 La. 1072, 26 So.2d 143 (1946). 

9280 P.2d 733 (Okla. 1955). 

1]anguage is found in a number of cases to the 
effect that pooling follows as a matter of law from 
the execution of a single lease by several owners of 
separate tracts. E.g., French v. George, 159 S.W.2d 
566 (Tex. Civ. App. 1941, error ref’d.). Some 
Louisiana cases have specifically denied that any 
presumption in favor of apportionment arises from 
joinder of owners of different tracts, or owners of 
different interests in parcels of the same tract, in 
the same lease. Louisiana Canal Co., Inc. v. Heyd, 
189 La. 903, 181 So. 439 (1938), states that the 
execution of a joint lease “does not necessarily,” 
result in “‘a presumption that the parties intended to 
pool.” However, the Louisiana courts appear to re- 
gard the execution of a joint or community lease as 
evidentiary of an intent to pool or apportion roy- 
alties if other circumstances of the transaction sup- 
port such a conclusion. United Gas Public Service 
Co. v. Eaton, 153 So. 702 (La. App. 1934, writ 
of error denied) (two forty-acre tracts involved— 
held no pooling of interests by joint lease). Louisi- 
ana Hotel Co., Inc. v. Heyd, 189 La. 903, 181 So. 
439 (1938) (ratification of lease by owner of tract 
constituting 1/80 of leased acreage—held that inter- 
ests were pooled: “It is unbelievable that plaintiff 
intended to approve a contract, the result of which 
would not be to the mutual advantage of both itself 
and Heyd, but might benefit Heyd only and be prej- 
udicial to it.”” Language in the joint lease indicat- 
ing an intent not to pool should be given effect 
regardless of the governing jurisdiction’s rule on the 
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effect of a joint lease as a pooling device. Cex v. 
Acme Land & Investment Co., 192 La. 688, 188 
So. 742 (1939). If the lease executed by the owners 
of the separate interests contains an entirety clause, 
the situation would seem to be one where the roy- 
alty interests are pooled by express language and 
no reference to presumptions, rules of law or evi- 
dentiary considerations should be necessary. Long 
v. Knox, 291 S.W.2d 292, 6 O&GR 476 (Tex. 
1956); on the entirety clause see 2 Williams and 
Meyers, Oil and Gas Law, § 521.3 (1959). 


"Ward v. Gohlke, 279 S.W.2d 422, 4 O&GR 
1403 (Tex. Civ. App. 1955). Where the separate 
ownership does not exist at the time the tract is 
first leased, but is created by the lessor’s conveyance 
subsequent to the lease, an instrument obtained 
from the owners of the now separate interests to 
extend the length of the primary term may not 
result in a pooling of the royalty interests. Raley 
v. Moore, 60 N.M. 200>289 P.2d 957, 5 O&GR 
355 (N.M. 1955). The court in the Raley case 
found that the new instrument constituted merely 
an extension of the old lease, not a “new lease.” 
Reliance was placed in part on the parties’ subse- 
quent construction of the instrument as not having 
effectuated a pooling. In Standard Oil Company of 
Texas v. Donald, 321 S.W.2d 602, 10 O&GR 595 
(Tex. Civ. App. 1959), error pending, the execution 
of a ratification by the owner of a non-executive 
mineral interest in one of the leased tracts was held 
to effectuate a pooling. Note that a power to lease 
does not include the power to pool the acreage sub- 
ject to the power unless this result is specifically 
spelled out. Nugent v. Freeman, 306 S.W.2d 167, 
8 O&GR 40 (Tex. Civ. App. 1957), error ref. n.r.e. 


®A recent case suggests that the difficulties of 
working out a fair and rational apportionment in a 
case where “(1) the major owners in_ interest 
among the lessors at the time the lease was executed 
held uniform and constant interests throughout the 
whole 350 acres of land and (2) all of the lessors 
collectively owned less than a 100 per cent mineral 
interest in said land . . . justify the expectation 
. + . that whenever the specific problem here present 
confronts a Texas court, the lease will not be 
yer 3 a ee — lease.” Phillips Pe- 

eum Company v. McIlroy, 178 F. Supp. 549, 11 
+ 549 ge 1959). - 

SHiggins v. California Petroleum and Asphalt 
Co., 109 Cal. 304, 41 P. 1087 (1895). Caen, 
Clark v. Elsinore Oil Co., 138 Cal. App. 6, 10, 31 
P.2d 476, 478 (1934). 


LOS ANGELES BAR BULLETIN 








e in- 
, de- 
y the 
s also 
ifica- 
rs of 
ound 


suff- 


oling 
sepa- 
imed 
ie CO- 
) sur- 
p13 it 
10uld 
ue of 
rious 





Cex v. 
8, 188 
owners 
clause, 
le roy- 
ze and 
pr evi- 
. Long 

(Tex. 
ns and 


O&GR 
»parate 
ract is 
eyance 
tained 
ests to 
ay not 
Raley 
O&GR 
y case 
merely 
lease.” 
subse- 
having 
any of 
R 595 
-cution 
cutive 
is held 
» lease 
fe sub- 
ifically 
1 167, 


. n.r.e. 


ties of 
it in a 
nterest 
ecuted 
ut the 
lessors 
nineral 
ctation 
resent 








lessors, but this idea has had no effect 
on the decisions in subsequent cases. 


Pooling of separate tracts by the 
execution of joint leases, as discussed 
above is, of course, voluntary pooling 
in a sense. The subject we now ap- 
proach, however, involves the planned, 
detailed combination of units for 
oil operations. Such units are often 
formed with the aid of pooling clauses. 
These clauses have typically been 
rather broad grants of authority to a 
lessee allowing him to bind in a pool- 
ing or unit agreement the lessor’s in- 
terest. The clause usually does not 
contain provisions governing the for- 
mation and operation of a_ unit, 
although there are frequently limita- 
tions as to the amount of acreage with 
which the leased tract can be pooled." 
Most of the planning is left to nego- 
tiation and drafting by the working 
interest owners. The clause which was 
involved in the important litigation of 
Phillips Petroleum Co. v. Peterson 
is as follows: 


“Lessee shall have the right to 
unitize, pool, or combine all or 
any part of the above described 
lands with other lands in the 
same general area by entering 
into a cooperative or unit plan of 
development or operation ap- 
proved by any governmental au- 
thority . ..” 


Some of Phillips’ leases containing this 
clause were within a Unit Area desig- 
nated by the United States Geological 
Survey. In addition to these private 
lands the Area contained Federal 
lands, state public lands and Indian 
lands. All of the authorities charged 
with administering the public lands 
and Indian lands within the Unit ap- 
proved the unit agreement which was 


submitted. Upon the refusal of some 
of Phillips’ lessors to formally consent 
to the agreement as provided in the 
pooling clause, Phillips sought a de- 
claratory judgment that the clause was 
valid and binding on them. The trial 
court found that the clause was not 
valid. Its important reasons were that 
the clause was too indefinite to be 
enforced and that it violated the Rule 
against Perpetuities. 

The Court of Appeals stated the 
question on the issue of indefiniteness 
as follows: 

“... our problem is not whether 

§ 12 [the pooling clause] is suffi- 

ciently definite and certain to 

bind the lessor and lessee to enter 
into a future agreement between 
the lessor, lessee and other lessors 
or lessees or landowners, but 
whether its provisions are suffi- 
cient to grant authority to the 
lessee, as the lessor’s agent, to 
enter into a unit plan for develop- 
ment and operation and to make 
a future contract to effectuate 
such plan.” 
In reaching this conclusion that the 
clause was primarily a grant of author- 
ity, rather than a pre-agreement to an 
outlined future unit plan, the court 
noted the difficulty of accomplishing 
the purposes of a pooling and unitiza- 
tion clause if the limiting details of 
an agreement must be stated at a time 
when knowledge of the area to be 
unitized and the operating necessities 
of a future unitization were limited. 
As a grant of authority, the court 
found the clause valid as against an 
attack based on indefiniteness. The 
agency idea was carried through with 
the statement that: 
“The authority of an agent may 
be couched in general terms; may 
be as broad as the principal 





4Jn Tiller v. Fields, 301 S.W.2d 185, 7 O&GR 
1513 (Tex. Civ. App. 1957), a pooling clause from 
which the acreage limitation had been stricken was 
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held valid as against an attack based on the Statute 
of Frauds. 

16218 F.2d 926 (1954), certiorari denied, 347 
U.S. 947 (1955). 
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chooses to make it; may grant 
power to the agent to exercise his 
judgment and broad discretion, 
and may vest in the agent the 
authority to do for his principal 
any lawful act sehen by the 
principal.” 
The use of the agency idea to meet 
the argument that the pooling clause 
must meet a standard of definiteness 
creates difficulties of its own. The 
court noted the limitations on an 
agent who is acting in matters in 
which his interest may be “adverse to 
those of his principal.” Such matters 
may be validly handled by an agent, 
it is pointed out, “where the principal 
possesses full knowledge of the facts 
and consents thereto.” The court 
avoided dealing with the question 





whether the consent of the lessor by 
executing the lease containing the 
pooling clause coyld be said to have 
been given at a time when the lessor 
had “full knowledge of the facts” by 
concluding that-“[l]argely, if not alto- 
gether, the interests of Phillips and its 
lessors in entering into the plan of uni- 
tization . . . were mutual.” Good faith, 
fairness and “a due regard for the in- | 
terests of the lessors” measured the 
lessee’s obligations in taking action 
under the clause.'® 

Whether the relationship between 
lessor and lessee be considered an 
agency relationship under the pooling 
clause or not, it seems clear that some 
standard of fair dealing will be ap- 
plied to govern the exercise of such a 





“Other problems have been suggested by the 
classification of the pooling clause as an agency 
relationship. Certainly, it is not intended that death 
or marriage should terminate the lessee’s power 
under the clause. See Shank, “Pooling Provisions 
of Oil and Gas Leases,” 23 Tex. L. Rev. 150, 158 
(1945). Hardwicke, Jr., “Problems Arising Out of 
Royalty Clauses in Oil and Gas Leases in Texas,” 


rinting - 


is more than ink and paper. 


29 Tex. L. Rev. 790, 812 (1951), suggests that 
possible Statute of Frauds problems are avoided by 
the adoption of the agency approach and that a 
solution to some of the problems raised by the 
resort to agency “might be to consider the right of 
the lessee as a power coupled with an interest so 
that it would not be terminated by death or mar- 
riage of the lessor.” 
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clause by the lessee. If the right to 
pool be considered merely an attribute 
of the estate granted by the lease to 
the lessee “to operate the Iands cov- 
ered by it separately or as part of a 
consolidated’ unit,”!* «this would not 
affect the application of a principle of 
fair dealing. Phillips Petroleum Co. w. 
Peterson itself contains the statement 
that a pooling clause “should be up- 
held, although the grant of power is 
in general terms, because it is subject 
to implied terms that will prevent arbi- 
trary and unfair dealing, will require 
compliance with the implied cove- 
nants in the lease for the benefit of the 
lessor and will impose a rigid stand- 
ard of good faith on the part of the 
lessee.” 

The content of the standard of good 
faith to be applied cannot obviously 
be stated in terms that will make its 
application mechanical. The question 
of good faith has been characterized 
in Diggs v. Cities Service Oil Co.* 
as “one of fact to be determined by a 
consideration of the circumstances and 
conditions existing at the time of ac- 
tion,” that is, at the time the pooling 
clause is exercised. The time of exer- 
cise in the Diggs case was shortly “be- 
fore the expiration of the primary 
term.” The lessor thereafter drilled a 
well to successful completion as a gas 
producer on the pooled acreage, but 
not on the lands included in the plain- 
tiff's lease. The pooling clause in ques- 
tion allowed a pooling of lands, not 
exceeding 640 acres for a gas well, but 
limited the pooled area to 40 acres for 
an oil well. The argument that the 
pooling was not in good faith and thus 
was not valid’® rested on the ground 


that there was “no sound geological 
basis” for concluding that the well 
would be a gas well rather than an 
oil well and that consequently the 
larger acreage was utilized for the self- 
ish interests of the lessee. The fact 
that the drilling had produced, as the 
court found, a gas well was held a 
sufficient answer to the plea of bad 
faith. Too late to be considered by the 
appellate court in the Diggs case, the 
point was made that pooling prior to 
drilling was ipso facto invalid. There 
is little indication in the case law that 
time of pooling, whether before or 
after a well is drilled on the unit, is 
more than a factor to be considered 
in determining whether a lessee’s ac- 
tions under a pooling clause have been 
in good faith.*” Imes v. Globe Oil & 
Refining Co.*' is a leading case on the 
application of the standard of good 
faith. There a community lease by the 
owners of 21 city lots provided “that 
lessee may at any time without the 
consent of lessors, consolidate, jointly 
operate, and develop this lease and 
the land covered hereby with any 
other lease or leases covering any lot, 
lots or parcels of land embraced 
within” a described area. After two 
producing wells were brought in on 
the original acreage, the lessee sought 
to pool with the acreage six other lots 
within the boundaries described in the 
pooling clause. In determining that 
this could not be done, the Oklahoma 
court stated in part: 

“The owners of these properties 
entered into a joint venture, in a 
sense, to obtain the benefits which 
would accrue from the explora- 
tion and the development of their 
property and nearby property for 





%Kenoyer v. Magnolia Petroleum Co., 173 Kan. 
183, 245 P.2d 176 (1952). 

189941 F.2d 425, 7 O&GR 827 (10th Cir. 1957). 

If violation of the requirement of good faith 
makes the pooling void rather than merely a pos- 
sible basis for a damages award, the careful lessee 
in cases where any doubt exists will want the lessor 
to ratify the declaration of a unit. Conceivably 
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estoppel would protect the lessee, if he expends 
money on the strength of the pooling after notice to 
the lessor. 

See Comment, “The Right of the Lessee to 
Pool the Mineral Interest of the Lessor before and 
Ps F the a Ey of the Primary Term,” 10 

S.W.L.J. 165 (1956). 

1184 Okl. 79, 84 P.2d 1106. 
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oil and gas purposes. Their pur- 
pose was to get as many owners 
within the specified area to join 
as could be prevailed upon, and 
to procure the exploration and 
development of their lots to their 
mutual advantage. Enough signed 
to give adequate area, to prevent 
drainage and to enable them to 
derive an adequate return. 


“In their efforts to procure a 
group of owners of a sufficient 
area they virtually made lessee 
and his assigns their agent. But, in 
all of this, the parties had in mind 
a very definite limitation. That is, 
that everybody brought into the 
venture would be a contributor 
rather than a drawback. This, too, 
must be understood in a relative 
sense. The parties had in mind 
that the status would become 
static.” 


The court found that a finding that the 
six lots added were valueless was 
based on sufficient evidence. They 
noted that lots in fact valueless might 
have been included in the original 
pool but at the beginning of the ven- 
ture, they point out, “the group of 
owners were venturing alike without 
previous knowledge.” Certainly the 
hub about which the Imes case turns 
is the finding of fact that the lots 
added were valueless.”? If lots which 
were reasonable prospects were added 
to a producing unit to protect it 
against drainage on its flank, the Imes 
case would not seem in point. Fur- 
ther, there is an intimation in the case 
that the lessee’s activity was design- 


(Continued on page 307) 





=Gilham v. Jenkins, 206 Okl. 440, 244 P.2d 291, 
1 O&GR 842 (1952), which upheld a wartime 
pooling of a producing 80 acre tract with an adjoin- 
ing 80 acre tract to get the necessary material 
under government regulations to connect the well to 
the purchaser’s gas line chatacterizes the Imes case 
as one in which “the principal factor for consider- 
ation was not the time of development but . . . the 
good faith of the lessees in combining additional 
lots to the unit after production was had. The fact 
of a prior discovery of oil was incidental to the 
proof of bad faith.” 
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Although infinitely smaller in vol- 
ume than transactions on the stock 
exchange, and by the same token less 
widely known, are transactions involv- 
ing the purchase and sale of oil roy- 
alties which may be treated as capital 
assets. Ordinarily, the royalties which 
we are discussing are reserved by 
landowners or created by agreement 
and are not charged with the costs of 
operating an oil or gas well or wells. 
These are forms of securities and are 
so held to be, but, unlike most invest- 
ments represented by share certifi- 
cates, they are interests in depleting 
assets which one day will become 
valueless. For this reason royalties are 
subject to depletion. The problem is 
which of the two available types to 
select, namely, percentage or statutory 
depletion on one hand or cost deple- 
tion on the other. 

Statutory depletion, the more widely 
known because of its being under at- 
tack in certain political circles, is a 
deduction allowed for income tax pur- 
poses based upon 27%% of the gross 
income from the property, not to ex- 
ceed, however, 50% of the net income 
from the same property. (Secs. 613a 
and 613b, Internal Revenue Code.) In 
computing the net income of the roy- 
alty under discussion, operating costs 
are not charged. Therefore, with the 
exception of a small difference result- 
ing from the payment of production 
or severance taxes, net income and 
gross income are the same, and the 
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Royalty Interest— 
A Depletable Asset 


By WIXON STEVENS 





Los Angeles County Bar Assn. 
Committee on Taxation 


full 27%% deduction is allowed be- 
cause it, of course, does not exceed 
50% of the net income. 


On the other hand, the cost of the 
royalty may be recovered through 
what is known as cost depletion if this 
method provides a greater deduction 
than the statutory depletion method. 
Ordinarily, the latter provides the 
greater deduction because the net in- 
come limitation is not involved, and 
more often than not the taxpayer 
thinks only in terms of this form of 
depletion, overlooking the fact that 
under certain circumstances a greater 
tax savings will be realized through 
the application of cost depletion. It 
should be stated here that he is en- 
titled to use whichever method will be 
the more beneficial- 

The basis of cost depletion is the 
cost of the royalty divided by the esti- 
mated number of barrels to be recov- 
ered. The quotient obtained represents 
the amount in dollars that may be de- 
ducted for each barrel of oil extracted 
and sold. For example, if the cost of 
the royalty is $10,000.00 and the esti- 
mated reserves are 500,000 barrels, the 
depletion taken per unit would be 2¢. 
If, however, the reserves amount to 
only 100,000 barrels, unit cost deple- 
tion would be 10¢ for each barrel of 
oil extracted and sold. 


Thus, for the purpose of illustration 
the two types can be compared by 
using two quoted prices and basing 
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the computation on the following as- 
sumed facts: 

Yath royalty interest in a well (124% 
of all oil and gas produced ): Cost of 
royalty interest — $10,000: Estimated 
reserves of well — 100,000 barrels: 
Yearly production 10,000 barrels: 


(A) Price of Oil — $3.00 per Barrel 


STATUTORY DEPLETION DEPLETION 
Gross Income $30,000 

(10,000 bbls. x $3.00) $30,000 
Royalty Share $3,750 

( %th x $30,000 ) $ 3,750 
Depletion $1,031.25 

(2742% x $3,750) $ 1,000 


(1) $10,000 cost + 100,000 
bbls. = 10¢ unit allow- 
ance. 

(2) 10,000 bbls. produced 
x 10¢ = $1,000 

Income for 

Tax Purposes $2,718.75 

($3,750—$1,031.25) $2,750 ($3,750—$1,000) 
Under the foregoing the statutory 

depletion method would develop the 

greater depletion allowance and would 

be used. 


(B) Price of Oil — $2.40 per Barrel 


STATUTORY DEPLETION DEPLETION 
Gross Income $24,000 

(10,000 bbls. x $2.40) $24,000 
Royalty Share $3,000 

($24,000 x %th) $ 3,000 


Depletion $825 


($3,000 x 2742% ) $ 1,000 
(10,000 bbls. x 10¢) 
Income for 
Tax Purposes $2,175 $ 2,000 
($3,000 — $825) 


( $3,000 — $1,000) 

In situation (B) cost depletion, hav- 

ing developed the greater depletion 
allowance, would be employed. 
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From the foregoing it can be seen 
that because the unit depletion allow- 
ance (10¢ per barrel) remains con- 
stant, the selection of method will de- 
pend only upon the average price of 
oil per barrel obtained throughout the 
year. Statutory depletion varies as the 
price of oil varies; cost depletion does 
not. 

The problem of which of the two 
methods to select arises not only when 
a royalty interest is purchased but also 
when it may appear as an asset of an 
estate. In the latter case the value 
(cost) is determined with reference 
to the date of death and may or may 
not be the same as decedent's original 
cost, less depletion theretofore taken. 
Accordingly, the unit allowance could 
be increased in the new appraisal with 
a resulting tax advantage in cost de- 
pletion. In any event, calculations 
using both methods, and not only one, 
should be employed in the preparation 
of income tax returns. 
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Law Library 








by JOHN W. HECKEL @ Head Reference Librarian, Los Angeles County Law Library 


AMERICAN LAW INSTITUTE: The 
36th Annual Proceedings of the ALI, 
1959, (601 p.) contains transcripts of 
the discussions of the Model Penal 
Code, the new Restatements of Con- 
flicts and Torts, and the Foreign Rela- 
tions Law of the United States. 


CENSORSHIP: The First Freedom 
edited by R. B. Downs (American 
Library Association, 469 p.) is a col- 
lection of writings on freedom of 
speech as applied to books. A few 
legal opinions such as Judge Wool- 
sey’s in the Ulysses case are included. 
BIOGRAPHY: Felix Frankfurter 
Reminisces (Reynal, 310 p.) is a copy 
of tape recorded talks between the 
Justice and Dr. H. B. Phillips of the 
Columbia University Oral History 
Project. The discussions, which in- 
clude such things as Harvard Law 
School, politics in Washington, Sacco- 
Vanzetti, and Mooney, are treated in 
a style which reflects the Justice's col- 
orful personality. The book ends with 
Frankfurter’s appointment to the Su- 
preme Court in 1939. F. B. (Eyre and 
Spottiswoode, 572 p.) is a revised one 
volume edition of the life of the Earl 
of Birkinhead, one time Lord Chan- 
cellor, by his son. Sir Travers Hum- 
phreys by D. G. Browne (Harrap, 384 
p.) records the career of the great 
English criminal advocate and judge 
through sixty years in the courts. From 
the time of the Wilde case in 1894 
when he served as junior counsel 
through the Haigh trial in 1949 where 
he presided as judge, Humphreys par- 
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ticipated in many notable trials. His 
biography is a retelling from a new 
angle of many classic English cases 
such as Dr. Crippin, the Seddons, 
Roger Casement and others not so 
notable. 


CONSTITUTIONAL LAW: The First 
and the Fifth: With Some Excursions 
Into the Others by O. J. Rogge (Nel- 
son, 358 p.) discusses the right to free- 
dom of speech and the right to silence 
as affected by recent Supreme Court 
decisions. He covers the unreserved 
rights, compulsory testimony, picket- 
ing, police power and the concepts of 
liberty. There are bibliographical foot- 
notes and an index. 


CUSTOMS LAW: Customs Law Di- 
gest ( Bobbs-Merrill, 5 v.) is a subject 
digest of the decisions of the Court of 
Customs Appeals and the Court of 
Customs and Patent Appeals and the 
United States Supreme Court since 
1910. This digest, authorized by Con- 
gress, took four years to complete and 
is a pioneering work useful to any one 
doing research in the field of customs 
law. 


ECONOMIC PLANNING: Beyond 
the Welfare State by Gunnar Myrdal 
(Yale Press, 287 p.) reports the Storrs 
Lectures on Jurisprudence for 1958 
considering the trend in economic 
planning in nations and its interna- 
tional implications. 


FICTION: The Case Continued by 
Julian Prescot (Barker, 215 p.) pre- 
sents another novel of the English 
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courts and law officer with the prob- 
lems of solicitors and their clients. 


INTERNATIONAL TRADE: State 
Immunities and Trading Activities in 
International Law by S. Sucharitkul 
(Praeger, 390 p.) discusses the prob- 
lems involved in trade when govern- 
ments participate. 


INTERSTATE COMMERCE COM- 
MISSION: The Hawkins Index-Di- 
gest-Analysis of Decisions under the 
Interstate Commerce Act is a set of 12 
volumes, 4 devoted to Motor Carrier 
cases and the rest to the ICC reports. 
There is a topical breakdown of the 
cases with an index to indicate where 
a subject may be found, a table of 
cases and a table of commodities with 
citations to discussions in the reports. 
The volumes are loose leaf with cur- 
rent supplementation. This set is now 
available at the County Law Library. 


INVESTIGATIONS: Trial by Trib- 
unal by G. W. Keeton ( Museum Press, 
239 p.) traces the development of the 
British Tribunals of Inquiry Act, 1921, 
which empowered parliamentary com- 
missions to investigate charges against 
government officials such as police offi- 
cers and cabinet members. There are 
accounts of the Parnell Phoenix Park 
letter, the Marconi Wireless case and 
more recent ones such as the Budget 
Leak of 1936 and the Lynskey tribunal, 
1948. 


LEGAL HISTORY: Landmarks of 
Law edited by R. D. Henson ( Harper, 
461 p.) collects essays from law re- 
views on the theory and substance of 
law. Here one finds Fuller's Spelun- 
cian Explorers, Holmes’ path of law, 
Pound’s mechanical jurisprudence and 
Harno’s letters to the law alumni. The 
substantive side presents Leach’s per- 
petuities in a nutshell, Seavey’s prin- 
ciples of torts and others. The local 
bar is represented by Melville Nim- 
mer’s article on the right of publicity. 
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MEDICO-LEGAL: Law and Medi- 
cine by W. J. Curran (Little, Brown, 
829 p.) is a selection of cases and ma- 
terials for the practicing attorney and 
the law student on the areas where law 
and medicine meet. The author is lec- 
turer in legal medicine at Harvard 
Law School. The book is divided into 
six parts: orientation to medical sci- 
ence and profession, diagnosis and 
case management, trauma, medical 
proof, psychiatry, and government 
regulation. Glossaries of medical terms 
and patient records are included. 
OIL AND GAS: The Public's Concern 
with the Fuel Minerals, a series of 
three lectures by M. H. Merrill of the 
University of Oklahoma (Thomas Law 
Book Co., 129 p.), deals with the ap- 
plication of common law principles to 
the ownership of oil and gas. The sub- 
sequent actions of legislatures and 
courts in the development of conserva- 
tion is traced. The purpose of the book 
is to present the law in action as it 
affects one segment of our economy. 
PARTNERSHIP: A new edition of 
Rowley on Partnership (Bobbs-Mer- 
rill) is being published. The earlier 
edition appeared in 1916. The first vol- 
ume covers substantive law and deals 
with the historical background, the 
nature of the partnership, relations of 
persons with partners and the rela- 
tions of the partners to each other. 
TORTS: NACCA of Connecticut's 
1959 Seminar (Central Book Co., 179 
p.) is devoted to discussions of the 
Andrea Doria Catastrophe, trauma, 
neurosis and arthritis. Doctors and 
lawyers participate. 

TREATIES: Treaties and Executive 
Agreements in the United States by 
E. M. Byrd (Nijhoff, 276 p.) discusses 
the attitude of the constitution, the 
courts and Congress to the differences 
between treaties and executive agree- 
ments which have become increasing- 
ly important in recent years. 
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LOS ANGELES COUNTY BAR ASSOCIATION NEWS 





‘Fair Trial vs. Free Press’ 
Debated at Bar Luncheon 


The case of a “fair trial” versus a 
“free press” was informally debated at 
the season’s final luncheon of the Los 
Angeles County Bar Association at the 
Biltmore Hotel, Thursday, June 23. 
Sustaining the “fair trial” thesis—that 
when a case is “tried in the newspa- 
pers” the cause of justice is injured— 
was Joseph A. Ball, former State Bar 
Association president. The opposing 
viewpoint was defended by Henry 
Durant “Hank” Osborne, city editor 
of the Los Angeles Mirror-News. 


Ball declared at the outset that he 
felt Osborne would agree with him in 
rejecting the broadcasting of a trial, 
sponsored “by toilet soaps or automo- 
biles.” However, he added, too much 
publicity of any nature interferes with 
a fair trial. 

The attorney cited sensational cases 
as the variety which characteristical- 
ly engenders publicity affecting the 
course of justice. He mentioned the 
Strobel case with an alleged “confes- 
sion” printed the very day it was 
claimed to have been uttered. He also 
referred to the Duncan case, in which 
a newspaper quoted the district attor- 
ney as remarking that the “death pen- 
alty was none too good” for the de- 
fendant, a charge subsequently denied 
by the D.A. And Ball brought up the 
Finch case, in which the intensive 
press coverage caused the defense to 
move for a change of venue. 


Ball reminded his hearers that in 
New York the district attorney with- 
holds confessions until they are intro- 
duced in the courtroom. 
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The speaker suggested that Ameri- 
can newspapers confine themselves 
strictly to reporting facts of record as 
is done in England. He said he par- 
ticularly objects to newspapers’ com- 
menting on the evidence and in pub- 
lishing items of “evidence” excluded 
from the trial. He cited the case of 
mystery novelist Erle Stanley Gard- 
ner’s daily comments on the evidence 
introduced in a trial in the Northwest. 
Ball also paid his respects to a “sob 
sister from the East” (presumably 
Dorothy Kilgallen) who “analyzed” 
the first Finch trial. 

Ball questioned whether placing 
tendentious material in newspapers 
which “jurors can read” is not akin in 
spirit to jury “tampering.” He said that 
when newspapers print matter not al- 
lowed in evidence they place such 
items before the jury contrary to the 
intent of the court. 

The former State Bar head brought 
up the case of Florida versus Shep- 
herd, in which four young Negroes 
had been accused in the local press of 
rape. They were subsequently con- 
victed but the Supreme Court re- 
versed the decision. 

Ball concluded by a protest against 
making a “hippodrome” or “circus” out 
of a court trial by introducing camera- 
men, contrary to Canon 35 of the fed- 
eral Bar. Ball insisted the presence of 
photographers constitutes a “psycho- 
logical block” and discourages the 
presence of vital witnesses. 

Osborne started by objecting to the 
title of the debate, “Fair Trial versus 
Free Press.” He said, “It suggests that 
the newspapers try the accused and 
... that ‘fair trial’ and ‘free press’ are 
mutually exclusive terms.” 
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The editor declared: “No responsi- 
ble newspaper takes sides in a public 
trial. Reporting the news isn’t pleading 
a case or trying to sell a point of view.” 


Osborne pointed out that many 
states have right-to-know laws. “What 
are you going to do,” he demanded, 
“start holding star chamber trials 
where the public can’t find out what 
is going on in the public courts?” 


The newsman offered the hypothe- 
tical case of a murderer using a cer- 
tain modus operandi—slaying only old 
women alone in houses with “Rooms 
for Rent” signs on the lawn. He said 
that newspaper publicity of the crimes 
would alert potential victims and in- 
crease the chance of apprehending the 





culprit. Then, he added, suppose we 
assume the murderer is captured anc 
brought to trial. “Can it now be saic 
that the papers have ‘already tried the 
case’ because they printed the per 
tinent facts?” 

Osborne argued that though “the 
crimes may have been revolting and 
the details unpleasant, so anyone fa- 
miliar with them may be prejudiced 
against the accused, does this mean 
the newspapers have thwarted jus- 
tice?” 

He defended the reporting of the 
Finch case as depicting “a public trial 
in the finest traditions. It was a classic 
of American justice not stuffed behind 
tiers of lawbooks or buried in Latin 
language tombs.” 
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Profit-sharing programs 
for your employer-clients 


Are your employer-clients adopting a profit-sharing program ? 
Bank of America TRUSTPLAN is expressly designed to help 
establish such programs with a minimum of time and effort. 

A complete package of information, outlining Bank of 
America TRUSTPLAN, is free for the asking. It points out 


executive benefits for a profit-sharing plan, outlines principal 





provisions, and suggests procedure for establishing a plan. 
Ask for the TRUSTPLAN kit at any B of A branch, or 
write, Trust Department, 660 South Spring Street, Los Angeles. 
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SOME BASIC LEGAL PROBLEMS IN THE CREATION 
OF VOLUNTARY POOLS AND UNITS ...(from page 296) 


edly fraudulent: “In this case, the 
lessors had everything to lose and 
nothing to gain, whereas lessee stood 
to gain 6/27 of the % production, 
which came from lessors.” This state 
of facts could exist only if the lessee 
controlled a part of the royalty inter- 
est or more than the ordinary working 
interest in the added lots. Certainly a 
pooling of valueless acreage for the 
purpose of increasing the lessee’s share 
of total production with no compen- 
sating advantage for the lessor is un- 
authorized, unless the pooling lessee’s 
discretion under his clause is to be 
unlimited. 

The fact, however, that consider- 
able benefit accrues to the lessee from 
his exercise of the pooling clause does 
not make the pooling invalid if the 
combination of tracts can be said to 
be within the range of prudent oper- 
ating practices. In Boone v. Kerr- 
McGee Oil Industries,** for example, 
the pooling took place within a few 
months of the expiration of the pri- 
mary term of the leases covering the 
complaining lessors’ land. The land 
was pooled with acreage on which 
production had been obtained, thus 
perpetuating the leases if the pooling 
was valid. The fact that the pooling 
relieved the lessee from the necessity 
of engaging in “ruinous, wasteful drill- 
ing operations . . . to retain its leases” 
did not result in an invalid exercise 
of the pooling clause where in addi- 
tion the pool was designated “for the 
purpose of properly developing and 
operating the premises so as to pro- 
mote conservation. The court disposed 
of the time element with judicial ease: 

“The mere fact that only a few 
months of the primary term re- 
mained does not change the basic 
problem with which Kerr-McGee 
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was faced and does not make ar- 

bitrary decision which, based 

upon a consideration of relevant 
factors, was proper.”** 

A case in which time of pooling was 
arguably an important factor in deter- 
mining the validity of the exercise of 
a pooling clause is Mallett v. Union 
Oil & Gas Corp.** After an unsuccess- 
ful attempt to get an extension of the 
lease in the last weeks of the primary 





23217 F.2d 63, 4 O&GR 370 (10th Cir. 1954). 

*%An analogous problem as to the permitted time 
for an interest to be pooled exists in relation to 
community leases. Such documents often describe 
a particular area and as in Thomas v. Ley, 177 
Okl. 150, 57 P.2d 1186 (1936), provide that all 
owners in that area “‘may join in this lease .. . and 
shall have the same _ rights” as owners initially 
executing the lease. Title difficulties led one of 
the owners to delay executing the lease until shortly 
before a producing well was brought in. The court 
held that under the circumstances the joinder had 
been effected “‘within a reasonable time” and was 
valid. The court noted that an offset well located 
on the acreage, the addition of which to the pool 
was in dispute, ““would be a disservice to the inter- 
est” of the other lots pooled. 

*94 So.2d 16, 7 O&GR 434 (La. 1957). 
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term the lessee, three days prior to the 
primary term’s expiration, attempted 
to pool the lease with an adjacent tract 
upon which the lessee had drilled a 
producing well. A decision that the 
pooling was ineffective and that the 
lease had terminated was affirmed on 
appeal. The decision did not, how- 
ever, discuss the matter of good faith. 
The result is made to follow from a 
detailed analysis of the lease provi- 
sions, particularly the phrase in the 
pooling clause granting the right to 
pool “when in Lessee’s judgment it is 
necessary or advisable to do so in 
order properly to develop and operate 
said leased premises.” Other refer- 





ences in the lease to “drilling and re- 
working operations” are listed and the 
conclusion is reached “that the pooling 
agreement was authorized only for the 
purpose of development and the right 
to unitize with producing property 
was not granted.” A dissenting opinion 
found no limitation on time of pooling 
in the language of the lease. Certainly, 
if the intention to so limit the right to 
pool is there it must be dug out by a 
highly technical process of construc- 
tion. The case as it stands casts con- 
siderable doubt in Louisiana on the 
validity of pooling with producing 
acreage under any clause which does 
not specifically grant this right.** 





*The Mallett case relied upon Wilcox v. Shell 
Co., 226 La. 417, 76 So.2d 416, 3 O&GR 1903, 4 
O&GR 31 (1954) which is similar in many respects. 
The lessee attempted on the day preceding the last 
rental date in a five year primary term to pool the 
lease with producing acreage. The portion of the 
pooling clause principally utilized to condemn the 
pooling was as follows: 

“The commencement of a well or the com- 
pletion of a well to production, and the pro- 
duction of oil or gas therefrom, on any por- 
tion of an operating unit in which all or any 


part of the land described herein is embraced 

shall have the same effect, under the terms of 

this lease, as if a well were commenced or 

completed on the land embraced by this lease.” 
This language, said the court, means that the led 
land must be part of the unit when the production 
is secured, if the production is to have the effect 
of extending the lease and satisfying the delay 
rental clause. This interpretation may be said to 
constitute a very close reading of language, but it 
seems less technical than process of construction 
relied on in the Mallett case. 
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A further limitation on the rights 
granted by the usual language of pool- 
ing clauses is found in the Louisiana 
decisions. Most pooling clauses do not 
specifically state that the lessee must 
have authority to pool the land with 
which the leased land in question is 
combined. Thus, if the lessee has gen- 
eral authority to pool tract A and he 
attempts to exercise this authority by 
pooling tract A with tract B which is 
leased under a form making no provi- 
sion for pooling, it is arguable that 
production from tract B should be 
sufficient to hold the lease on tract A. 
Of course, the lessor of tract B would 
be entitled to full royalty on the pro- 
duction from tract B but the lessee 
would have to treat the production 
from the tract as though it was pro- 
duced as well from tract A and pay 
royalty to the lessor of A on the basis 
provided in the pooling clause. On the 
other hand production from A would 
be of no concern to the lessor of tract 
B and would have no effect on his 
lease nor entitle him to any royalty 
payments. The share of the royalty 
proportionate to tract B under such 
circumstances would presumably be- 
long to the lessor. If the standard of 
good faith were not violated this state 
of affairs does not seem beyond legal 
recognition. In Union Oil Co. of Calli- 
fornia v. Touchet,?" however, the court 
stated that such a result “would be 
unthinkable.” The situation to which 
this conclusion was primarily directed 
was described as follows: 


«< 


. If the lease gave such 
authority, the oil company would 
be permitted, by pooling Tou- 
chet’s land or lease with any tract 
or lease in the immediate vicinity 
on which there was production, 
to perpetuate its lease beyond the 
primary term without drilling or 
securing production from the 
property covered by its lease from 
Touchet, and this could be done 
without objection on the part of 
the landowner!” 

In such a situation the lessor whose 
land had been the subject of the at- 
tempted pooling under the clause in 
his lease would, if the pooling were 
valid, be entitled to royalties on the 
production from the land in the pool- 
ing unit in proportion to his owner- 
ship. On the facts stated it is difficult 
to join in the court’s horror. 


Another important basis for attack- 
ing the validity of the exercise of the 
rights granted by pooling and unitiza- 
tion clauses has been the Rule against 
Perpetuities. This argument was suc- 
cessful in the trial court stage of Phil- 
lips Petroleum Co. v. Phillips.2* On 
appeal, the issue was disposed of on 
the ground that unitization effected no 
transfer of property interests,?? and 
that, further, the parties had impliedly 
intended in their execution of the 
clause that unitization would take 
place within a reasonable time which 
would in any case be within the period 
allowed by the Rule against Perpetui- 
ties.*° 





“Union Oil of Ca | v. Touchet, 86 So.2d 
50, 5 O&GR 1177 (La. 1956); accord Viator v. 
Haynesville Mercantile Co., 88 So.2d 1, 6 O&GR 
67 (La. 1956). 

Supra, note 15. 

e effect of pooling or unitization on the prop- 
erty relationships of the various owners has been 
considered a factor in the solution of various legal 
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problems. For a general discussion see Hoffman, 
Voluntary Pooling and Unitization (1954). 

%An attack on a pooling clause based upon the 
Rule against Perpetuities also failed in Kenoyer v. 

Magnolia Petroleum Co., 173 Kan. 183, 245 P.2d 
176 (1952). See also Jones, “The Rule Against 
Perpetuities_as_it Affects California Oil and Gas 
Interests,” 7 UCLA L. Rev. 261 (1960). 
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By 
GEORGE 


Oil's Well That Ends... 

“The July issue is going to be on 
Oil.” It was Bud Krueger, Feature Ed- 
itor of the Bulletin, on the line. “Frank 
[Loy, the Editor] and I have some 
articles on the subject lined up and 
I’m doing a profile on Harold Morton,” 
he continued. “If you could write 
something about Oil in your Depart- 
ment, it would tie in. If you can't, that 
will be all right, too,” he added, giving 
me a gracious, wide-open out... . 

Could I write anything about Oil? 
... I thought about the Brothers-In- 
Law material already in the galleys 
waiting for the July issue and about 
the backlog in typescript. . . . I was 
safely ahead on this job for the second 
or third time in years, I thought. . . . 
I thought about all the other things 
that needed to be done in the next few 
days. . . . Nothing doing, I thought. 
.. . Anyway, just about a year ago I 
wrapped up the centennial of the Oil 
Industry,’ and laid Oil aside editori- 
ally for another hundred years. . . . I 
thought. . . . Could I write anything 
about Oil... 

So Bud’s doing a profile on Harold 
Morton. .. . A rich subject, I thought. 
No, I shouldn't say that . . . could be 
charged with a double-entendre. . . . 
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A meaty subject? . .. Same trouble... 
Well, anyway, Bud won't be at a loss 
for good material. . . . If he were, I 
could help him out . . . after being on 
the same side, more or less, of the 
same lawsuit? with Harold for about 
10 years. . . . There in my bookcase 
is a leather - bound, gold - stamped, 
presentation copy of his pre-trial brief, 
over 500 pages long, replete with 
charts, tables and photographs. . . . 
There on the wall is the courtroom 
picture*® showing him in his accus- 
tomed place in the jury box . . . where, 
as counsel for the Conservation Com- 
mittee,‘ he maintained a certain aloof- 
ness from other defense counsel as 
well as a strategic position on the 
plaintiff's flank . . . and from which 
he “testified” from time to time out of 
the ample experience of “the most in- 
tegrated oil man in California”. . . 


Could I write anything about Oil. 
. . . If I tried, where should I begin. 
... It's a mighty big and variegated 
subject from the lawyer's viewpoint 
alone. . . . Certainly wouldn't have 
time to do any research or write about 
anything complicated like Tide Lands, 
say, .. . which now really means Sub- 
merged Lands with Water on top and 
Oil at the bottom. . . . Probably I 





1Los Angeles Bar Bulletin, Volume 34, No. 10, 
page 317, August, 1959. 

“U.S. wv. Standard et al., United States District 
Court for the Southern District of California, No. 
11584-C, the so-called West Coast Oil Case. 

‘To the Ethics Committee: Taken during a recess. 
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‘Full name: Conservation Committee of California 
Oil Producers. It is a voluntary, unincorporated asso- 
ciation to which most of the California oil producers 
belong. Several years ago, thanks to Mr. Morton, its 
g works were legislatively recognized. See Sec- 
tion 3450 of th Public Resources Code. 
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should stay away from anything cur- 
rent and controversial, like Subsidence 
and Smog... . 

Possibly, though, those gladiola 
cases would be ancient enough to 
mention . . . that litigation withered 
away years ago .. . just as the gladi- 
olas down by the refineries were sup- 
posed to have done. . . . The fact that 
the prevailing winds blew the other 
way was helpful . . . Not much law 


... but lots of chemistry and meteor- 
ology . . . and we never could agree 
on how to pronounce “gladiola.” ... A 
coincidence . . . that just about that 
time a young lawyer came to our shop 
who had gone into the war as a chem- 
ist . . . had come out a meteorologist 

. and had decided to go to law 
school . . . Roy Mann .. . he’s down 
at Corona now. . . . He always seemed 
to understand what those Stanford Re- 
search people were talking about. . . . 
Glad I never had to. ... 

Here I am reminiscing . . . and I’m 
not quite as old as Irving Walker 
either . . . except on Friday after- 
noons...H’m... now if I did write 
something about Oil perhaps I could 
reminisce . . . and keep everything 
safely in the noncontroversial, non- 
controvertible past... . 

. .. | could start with the very first 
job about Oil that was thrust upon 
me... by a patient employer who 
apparently didn’t mind if I floundered 
around for a month or so at $150 per 
month. .. . All he asked for was a defi- 
nition of “a majority interest in an oil 
and gas field” . . . to incorporate in 
some proposed legislation about some- 
thing he called “unitization.” . . . Up 
to that time I don't believe I'd ever 
seen an oil field... . 

One thing I certainly wouldn't 
write about . . . the struggles I had 
later on ferreting out Oil decisions in 
the Land Office Cases . . . that was 
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Misery. . . . Wonder if they still don’t 
have an index. ... 

Maybe I should skip down a few 

years to some of the minor duties I 
was permitted to perform on the de- 
fense side of a royalty accounting case 
involving a claim for the then respect- 
able sum of $500,000. . . . The suit 
was filed in the newly-established 
Long Beach Department of the Su- 
perior Court and I was entrusted with 
the project of trying to get it trans- 
ferred to Los Angeles. . . . If I remem- 
ber correctly I made the first motion 
ever made under the rules for such a 
transfer . . . and if I don’t remember 
correctly that would be my story any- 
way.... 
It was noticed in the Calendar De- 
partment before Judge Marshall F. 
McComb, now Associate Justice of 
the Supreme Court. . . . The plaintiffs 
made what was possibly a tactical 
error .. . in bringing on, at the same 
time, a motion to transfer from Los 
Angeles to Long Beach my motion to 
transfer the case from Long Beach to 
Los Angeles. . . . That found little 
favor with the Judge and he granted 
my motion. . . . Now, I thought, with 
inward immodesty, I’m really on my 
way.... 

That night, it so happened, Tommy 
Rice, then and now on the legal staff 
of Southern California Gas Company, 
drove my bride and me up the old, 
twisting road to Mt. Wilson, where 
we attended a lecture on astronomy. 
. . . Under the impact of millions of 
light years and billions of galaxies my 
budding ego, battened on a bit part 
in a lawsuit involving a measly half- 
million dollars, was hammered down 
to size.... 

Whatever was left of it vanished 
altogether the very next week when 
Judge McComb ruled against me, just 
as firmly as he had ruled in my favor 
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the first time . . . on a similar motion 
in another royalty accounting case... 
under what seemed to me to be identi- 
cal circumstances . . . except that this 
time the plaintiff hadn't tried to get 
the Judge to send my motion down to 
Long Beach... . 

My last chore on that case... I 
think . . . was to deliver a certified 
check for something over $500,000 in 
payment of the judgment of the trial 
court . . . a check made out to the 
defendants, their various attorneys 
and petroleum engineers . . . Payment 
was made under an in terrorem clause 
in the judgment . . . it called for for- 
feiture of a valuable lease if the mone- 
tary provisions were not satisfied with- 
in a few days. .. . The Supreme Court 
later held, in effect, that the clause 
was an improper clog on the right of 
appeal . . . eventually reversed the 
judgment. . . . The story about the 
$500,000 wouldn't have to end there 
... I seem to recall that some of the 
payees of that check had a little tax 
problem that got in to the Board of 
Tax Appeals . . . receiving money 
under a claim of right in one year and 
repaying it in another year .. . or 
something like that... . 

Or maybe I could write something 
about the long campaign against 
crooked holes on Signal Hill and in 
Kern County. . . . Mort Kline was 
senior counsel for the plaintiffs and I 
learned something about courage from 
him the day he suggested that the 
judge first assigned to the test case 
disqualify himself . . . and about pyro- 
technics when Roland Swaffield ex- 
ploded. .. . 


Underground oil well surveys were 
new ... at least in the courts . . . their 
reliability was attacked at every turn 
and twist . . . and there were a lot of 
turns and twists. Fortunately Judge 
Joseph W. Vickers, who was later as- 
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signed to that case, was as good a 
mathematician as Alexander Ander- 
son, the old Scot who had invented 
the underground surveying method 
and instruments. . . . 

There were so many such suits . . . 
pending or anticipated . . . that the 
legislature was persuaded to enact 
Section 349-3/4 of the Code of Civil 
Procedure . . . it fixed a short period 
of limitation for an underground tres- 
pass by an oil well . . . and provided 
that in the case of an “innocent” tres- 
pass the trespasser was entitled to 
deduct the cost of drilling and op- 
erating his well from any damages 
recoverable by the owners of the oil 
rights invaded. . . . We would attack 
the applicability of that part of the 
section and its constitutionality, if ap- 
plicable. . . . 

Well I remember what happened 
one day in Judge Charles S. Burnell’s 
Court . .. when the defendants urged 
Section 349-3/4 upon him. . . . He 
stopped the proceedings and asked, 
in just about these words: “Do you 
mean to tell me that if you break into 
my chicken house some night and 
steal my chickens, and in the process 
drop your watch and break it, that 
I've got to pay for getting your watch 
fixed up before I can recover for my 
chickens?” . . . That ended 349-3/4 
in that case... .° 

Or I could, I suppose, write about 
some of those old gas wastage cases. 
One of the suits brought by the state 
to enjoin wastage of gas involved 
Kettleman Hills and was tried up at 
Hanford. I was a young pup then 
and I think I learned a number of 
things. ... 

I learned that one good lawyer, who 





5It was while waiting to resume in that case one 
morning that I saw the faculties of a fellow practi- 
tioner practically unhinged. He had a motion for a 
new trial and he came to court well prepared with 
law books and optimism, only to be greeted by the 
following bolt from the bench: “Do you want me to 
deny your motion now or after I’ve heard it?” 
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knew his subject and was well pre- 
pared, could be a match for twenty on 
the other side, be they good, bad, or 
indifferent. . . . James S. Bennett rep- 
resented the state and he was such a 
lawyer . . . and he had many of the 
leaders of the Oil bar jousting with 
him, along with some utility out- 
fielders like myself. . . . I learned, or 
tried to learn, nonchalance when em- 
barrassment seemed the more natural 
reaction. . .. At least I saw how it was 
done . . . an acknowledged leader of 
the bar made an impassioned attack 
on one section of the statute predi- 
cated upon a complete misreading of 
it . . . when his error was called to 
his attention he was as outwardly un- 
ruffled as if someone had asked him 
the time of day. ... 


Also, I learned that having a case 
in point — and squarely in point — 
doesn't necessarily mean a thing. . . . 
There was no allegation that my par- 
ticular client was wasting or even 
threatening to waste gas . . . and I 
had a case right on the nose that said: 
“No wrong or threatened wrong, no 
injunction.” It just rolled off the judge 
like the proverbial water off the duck’s 
back. ... 

I learned also that Peirson M. Hall, 
now Chief Judge of the United States 
District Court, knew how to represent 
a client . . . a widow who owned 20 
acres of land, a very, very small part 
of the total. . . . But with genial regu- 
larity Counselor Hall’s voice could be 
heard to rise above the pack admon- 
ishing His Honor to remember his 
widow lady and her twenty acres. . . . 

Then there was that other Kettle- 
man Hills case . . . the royalty account- 
ing case brought by the Government 
... in the federal court at Los Angeles 
. . . before Judge Campbell E. Beau- 
mont, a kindly, considerate, and con- 
scientious judge and a gentleman of 
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the old school. . . . Al Weil, fathe- off 


Martin J. Weil, led off for the defend 
ants in that case . . . that was his na. 
tural role. . . . A distinguished oil 
lawyer for many years, he had recent. 
ly retired as president of General 
Petroleum Corporation. . . . The pre. 
trial hearing lasted 30 days, something 
of a record for the time. That and the 
trial itself gave me the opportunity to 
observe some very able lawyers in ac- 
tion. . . . Besides Al Weil there were 
John M. Hall and, from San Francisco, 
Herbert Clark, to name just two more, 
. .. L also got to observe a couple of 
others who made Al shudder with ap. 
prehension or dismay whenever they 
took to their feet. I know. . . . I sat 
right beside him. . 


We all worked under one handicap. 
. .. Judge Beaumont, possibly because 
he hailed from Texas via Fresno, liked 
to keep the courtroom nice and warm, 
and he meant nice and warm by 
Fresno standards. . . . That wasn’t all. 
One day during a recess I observed 
that he had his own additional source 
of warmth — an electric heater under 


the bench... . 


Could I write-anything about Oil? 
. . . If I did, could I leave out that 
case where our client had conducted 
seismographic work on the plaintiffs 
land, under written license . . . and 
then was sued by the owner when it 
didn’t ask him for a lease? . . . The 
suit involved a claim for damage to 
the land, to a structure on the land... 
I believe it was for plaster cracks 
allegedly resulting from the “shoot- 
ing” . . . and damage to some per- 
sonal property, I think. . . . But the 
big claim was for something in the 
nature of damage to the reputation 
of the land. . . . Plaintiff contended 
that since our client had investigated 
the land and not taken a lease, no 
other oil company would be interested 
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in it... . I don’t recall if I demurred 
senerally, but I suppose I did... I 





know I demurred specially . . . for un- 


certainty and for combining two or 
more causes of action in one count. 
The special demurrer was granted and 
plaintiffs counsel was outraged. .. . 
He warned me that I had asked for a 
more particularized complaint and by 
God I was going to get one... . And 
Brother, I did... . 


There was a claim for so many mil- 
lion blades of grass broken, bent or 
bruised at 1/2¢ per blade; and for so 
many cubic inches of soil disturbed, 
rearranged or misplaced, at so much a 
cubic inch, etc., etc. . . . Somewhat to 
my regret this interesting litigation 
petered out after the court granted a 
motion to strike the amended com- 
plaint as frivolous. . . . 


Or perhaps I could write about the 
time I was in on the birth of a great 
legal principle. . .. Few lawyers have 
that privilege. . . . Were you there, 
say, when a court first enunciated the 
doctrine that you must come into 
equity with clean hands? . . . I wasn’t 
either, but I was present when the 
doctrine of mutuality of relief in 
equity was first (and perhaps, last) 
announced. .. . 


There was a refinery strike. . . . It 
fell to my lot to seek an injunction 
forbidding violence by strikers against 
nonstrikers and their families in a 
county located betwen here and San 
Francisco. . . . A judge from another 
county .. . one not directly affected 
by the strike . . . had been assigned to 
hear the application. . . . I had a pretty 
well documented case, and I didn’t see 
how I was going to lose . . . but the 
judge just sat there impassively while 
I told my story and while the attorney 
for the union told his. . .. When we 
were through he thanked us and, with- 
out more, invited counsel into his 
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chambers, leaving an unsatisfied knot 
of reporters behind. .. . 


When we were comfortably seated 
and the judge had his pipe drawing 
well, he announced that he was going 
to grant a preliminary injunction upon 
my application . . . but, he said—and 
here it comes—he was also going to 
issue a preliminary injunction enjoin- 
ing my client from violence against 
the strikers and their families. And, he 
added, he would like to know what 
I thought about that... . 

Well, I thought a number of things 
and I expressed some of them... . I 
pointed out to begin with that the de- 
fendants had not asked for an injunc- 
tion against the plaintiff and that there 
was not a suggestion of a scintilla of 
evidence in the record that my client 
had used violence or had threatened 
to use violence against anybody... . 
The judge puffed along calmly and 
when I was through he genially ac- 
knowledged that all I had said was 
Wee os. 

He added, however, that he felt he 
had been called in to lay down the 
rules in an economic struggle and he 
believed that the rules should be the 
same for both sides: No violence al- 
lowed to one side, ergo, no violence 
allowed to the other. . . . And what 
did I think of that? ... 


Of course it didn’t make a bit of 
difference what I thought . . . but I 
summoned to my side all the great 
Chancellors I could think of and tried 
again. Never, I asserted, in the whole 
history of equity jurisprudence had 
such a thing been done. .. . 

But it was done that day. The un- 
ion’s lawyer rather enjoyed it—up to a 
point. ... When I knew beyond perad- 
venture that I couldn't budge the 
judge, I suggested that at the very 
least he should observe the code and 
require the defendants to put up a 
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bond. . . . So he sent the union’s law- ing at the door of my little gre *» 


yer scurrying out to get a bond, and in the western reaches of the F 
that didn’t seem to be quite as much Hills. . . . Fortune, in the person o 
ks 33 Jolly Leasing Agent for a Major 
And so my sedate corporate client Company... . He didn't come rig 
and its dignified officers and directors, out and say he was going to make 
some of them thousands of miles away, Rich, but everybody knows there's B 
were solemnly enjoined from bashing Money in Oil for the Land Ow 
the strikers over their heads, from as- |_|. He did say that he’d like to hé 
saulting their wives and families, from me pay my taxes . . . which is m 
hurling bricks through their windows concern than anyone else has ever 
and from overturning their cars.... about them... and he did leave 1 
My only real apprehension was that _pine-page closely printed lease... ff 
some of those gentlemen might feel awyers that drew this one thought { 
that their diginity had been affronted everything. . . . 
. . . but apparently those that heard ; ; . 3 ; 
about it didn’t mind and those that lt looks like I'm going to get $f 
might have minded didn’t hear. . . . right off the bat . . . and maybe ma 
Could I write something about Oil. after two years, even if they donem 


; ... but I’m not sure . . . it gets avlitt 
. . . Well, maybe some time I should : ; 
... particularly now that I’m going to complicated after the first $10.00 . . 


get Rich out of Oil. . . . Not so long I wonder if I get depletion on thate 


ago .. . returning to my hearth from No... Bud... I dont tt ik 
a day which had been satisfactory could write anything about Oi: igh 
enough as it was ...I found Fortune now ... I'll be too busy trying to figs 
. which has so often eluded me_ ure out that lease . . . and aftersphy 
when I have pursued her . . . knock- how to spend all that money. . *. 
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